Denver Law Review
Volume 3

Issue 3

Article 6

January 1926

The Government as Guardian
James A. Marsh

Follow this and additional works at: https://digitalcommons.du.edu/dlr

Recommended Citation
James A. Marsh, The Government as Guardian, 3 Denv. B.A. Rec. 7 (1926).

This Article is brought to you for free and open access by the Denver Law Review at Digital Commons @ DU. It has
been accepted for inclusion in Denver Law Review by an authorized editor of Digital Commons @ DU. For more
information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

THE DENVER BAR ASSOCIATION RECORD

The Government As Guardian
By James
Experience educates. One of the
things learned from the Government's experience in operating the
railroads, was that the railroads
could be operated more economically, when operated conjunctively, than
when operated separately. It was
found that several railroad lines operating between the same points under one management could accomplish certain economies. Cars could
be distributed more advantageously,
avoiding hauls of so many empties,
reductions could be made in terminal
expenses, savings could be accomplished in shop costs, the number
of soliciting agents, ticket
agents
and ticket offices would be less, and
other overhead expenses could be
reduced. Besides in unity there is
strength, and the strong can help
the weak.
Experience showing these economies, prompted Congress to enact
the Interstate Commerce Act of 1920,
authorizing consolidation of the railroads of the continental United States
into a limited number of systems,
or into certain groups. The Act of
Congress directed the Commission to
prepare a plan for the consolidation
of the railway properties, and to give
public notice of the plan before its
final adoption.
The Act as originally introduced in Congress provided
for compulsory consolidations, after
the plan was finally adopted.
But
the Act as passed, did not provide
for compulsory consolidations.
It
provided that the Commission should
prepare and adopt a plan for consolidations; the railroads might then
consolidate according to the plan as
adopted, or not at all. They might
tread this path, but none other.
Congress in this Act prescribed
certain fundamental principles for
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the Commission to follow in making
its plan. These principles are:
(a) In the division of the railways
into systems "competition shall be
preserved as fully as possible."
(b) "And wherever practicable the
existing routes and channels of trade
and commerce shall be maintained."
(c) Subject to the foregoing requirements, the several systems shall
be so arranged that the cost of transportation as between competitive systems, shall be the same as far as
practicable, and so that under efficient management all could "earn
substantially the same rate of return upon the value of their respective properties."
Proceeding under this Act the
Commission prepared and on August
3, 1921, published, a tentative plan,
under which plan, if finally adopted,
the railroads would be consolidated
and grouped under 19 different systems. Thereafter the Commission
held public hearings on its proposed
plan and final argument thereon was
heard by the full Commission at
Washington. No final decision of
the Commission has yet been rendered, and therefore, of course, no
final plan has yet been announced.
Congress gave the Commission a
stupendous task, one beset by many
difficulties and involving innumerable intricacies. The public welfare
and the interest of local communities, as well as the railroads themselves, had to be considered. ,
Although the Commission has not
as yet adopted any final plan, nevertheless, certain railroad groupings
have occurred; but to the extent,
and only to the extent, that the railroads have worked out the groupings themselves. For instance, in
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the east there has been the Nickel
Plate merger; and in the west, the
Rio Grande-Missouri Pacific-Western
Pacific merger. Recently there has
also been reported the Frisco-Rock
Island merger.
The present national administration has gone on record in favor of
consolidations.
The president in his
last message to Congress on December 8, 1925, said, the "condition (of
the railroads) would be improved,
and the public better served by a
system of consolidations."
A new
bill has been introduced in Congress
at the present session, which would
give the railroads three years in
which to consolidate into groups
themselves, and it authorizes the
Commission thereafter to compel consolidations as prescribed by the Commission. In the meantime, on December 10, 1925, the Commission asked
to be relieved of the duty imposed
upon it by the Act of 1920, and to
let the railroads work out their own
plans for grouping, subject to the
The
approval of the Commission.
Commission's request was set forth in
its annual report submitted to Congress at the present session. The
Director General of Railroads recently said, "the existing provisions of
the Transportation Act as to consolidation are impracticable and impossible of execution."
Many advantages will undoubtedly
result to the railroads by consolidating, but any plan is bound to
bring with it new difficulties and to
have some disadvantages. The whole
scheme is a complete reversal of
governmental policy. The Supreme
Court of the United States in 1904,
in the Northern Securities Case (193
U. S. 197), dissolved the union between the Great Northern Ry. Co.
and the Northern Pacific Ry. Co.,
because such union was held to be
illegal as in restraint of trade and in
violation of the Anti-trust Act. The

grouping scheme is backed, however,
by the owners of large blocks of
railroad securities, including insurance companies. The transfusion of
financial strength from the strong to
the weak naturally makes the securities of the weak rail lines better.
This, however, Is but a part of the
evolution that has occurred in governmental control of the rail lines.
The Commission has been called upon
to exercise its "fostering guardianship" in many other ways; such as
regulating rates and practices, and
in enforcing the recapture provision
of the Interstate Commerce Act,
which provision was upheld by the
Supreme Court of the United States
in 1924 in the Dayton-Goose Creek
case. But this is another story.
consolidations
will
Compulsory
never be accomplished. One insurmountable obstacle is the Fourteenth
Amendment to the Federal Constitution. Grouping under the tentative
plan as now proposed by the Commission, or as modified, is very unlikely. The Commission has already
asked Congress to relieve it of this
responsibility. The Director General
of Railroads condemns the present
law as impracticable and impossible
of execution. The President in his
message to Congress recommends
new legislation on the subject. The
practical difficulties under the presA
ent law are very embarrassing.
prophecy is, the request made by. the
Commission will be granted; the Aet
of 1920 will be repealed or amended; the Commission will be relieved
of the responsibility of adopting any
plan; the railroads will be left to
work out their own groupings, and
as worked out, they will be permitted
to consolidate, subject to the supervision of the Commission. Thus the
boiling process of governmental regulation goes on. And while the experts of the country have devoted
much time and labor to the solution
of this difficult problem, it now looks
as if the final "groupings'" will result from our gropings.

